
 
 

 COMMONS AND RIGHTS OF WAY COMMITTEE 
2 December 2020 
 
AGENDA ITEM:  

 
APPLICATION FOR A MODIFICATION ORDER FOR A LENGTH OF PUBLIC 

FOOTPATH AT BUSSAGE, CHALFORD, GLOUCESTERSHIRE  
 
REPORT OF THE LEAD COMMISSIONER ECONOMY, ENVIRONMENT AND INFRASTRUCTURE  

 
1. PURPOSE OF REPORT 
 

To consider the following application: 573/11/45(4) 
 
Nature of Application: A length of public footpath at Bussage, Chalford    
 
District: Stroud, Gloucestershire    
 

 Name of Applicant: Mr Peter Oakley, Chalford Parish Council     
  

Date of Application: 22 November 2018 
 
Landowner: Partially registered to Frith Wood House 
 
User Evidence Statements: Total of 22 UES’s submitted by 22 individuals.  
 
 

2. RECOMMENDATIONS OF THE CASE OFFICER 
 
That an order be made to add a length of public footpath to the Definitive Map of 
Public Rights of Way between points A-C, with a width of 5 feet as recorded in the 
Bisley Inclosure Award 1864. 

 
3. RESOURCE IMPLICATIONS 
 

  Average staff cost in taking an application to the Committee- £5,000. Cost of 
advertising Order in the local press, which has to be done twice, is approximately 
£500 per notice.  In addition, the County Council is responsible for meeting the 
costs of any Public Inquiry associated with the application.  If the application were 
successful, the path would become maintainable at the public expense. 

  
4. SUSTAINABILITY  & EQUALITY IMPLICATIONS 

 
 No sustainability implications have been identified.  
 

5. DEPARTMENTAL CONTACT 
 

Juliette Walker, Asset Data Officer (Definitive Map), Highway Authority.   
Telephone Gloucester (01452) 328302 

 E-mail: juliette.walker@gloucestershire.gov.uk  
 
  



 
 

6. 
 STATUTORY AUTHORITY 
 

Section 53 of the Wildlife and Countryside Act 1981 imposes a duty on the County 
Council, as surveying authority, to keep the Definitive Map and Statement under 
continuous review and to modify it in consequence of the occurrence of an ‘event’ 
specified in sub section [3].  Any person may make an application to the authority 
for a Definitive Map Modification Order on the occurrence of an ‘event’ under 
section 53(3) (b) or (c). The County Council is obliged to determine any such 
application that satisfies the required submission criteria in accordance with 
schedule 14 of the Act.  
 
Section 53(3)(c)(i) relates to the discovery by the Authority of evidence that shows 
that a right of way that is not shown on the map and statement subsists, or is 
reasonably alleged to subsist, over land in the area to which the map relates. 
 

 HIGHWAYS ACT 1980 - Section 31: Dedication of a way as highway presumed 
after public use of 20 years. 

 
a) Where a way over any land…has been actually enjoyed by the public as of right 

and without interruption for a full period of 20 years, the way is deemed to have 
been dedicated as a highway unless there is sufficient evidence that there was 
no intention during that period to dedicate it. 
 

b)  The period of 20 years…is to be calculated retrospectively from the date when      
the right of the public to use the way is brought into question, whether by a 
notice…or otherwise. 

 
 PRESUMED DEDICATION AT COMMON LAW 
 

Use of a way by the public without secrecy, force or permission of the landowner 
may give rise to an inference that the landowner intended to dedicate the way as a 
highway appropriate to that use, unless there is sufficient evidence to the contrary. 
Unlike dedication under S.31 Highways Act 1980, there is no automatic presumption 
of dedication after 20 years of public use, and the burden of proving that the 
inference arises, rests with the claimant. There is no minimum period of use, and 
the amount of user which is sufficient to imply the intention to dedicate will vary 
according to the particular circumstances of the case. Any inference rests on the 
assumption that the landowner knew of and acquiesced in public use. 
 

 
 
REPORT 
 
7. BACKGROUND  
 
7.1 A location plan at the scale 1:10,000 can be found at appendix 1A, shows the 

location of the claimed route within Bussage in the Parish of Chalford, Stroud 
District.  
 

7.2 It lies approximately 2.5 miles east of Stroud (as the crow flies) and is found within 
Ordnance Survey Grid Square SO8803.   

 
7.3 The Claimed route lies to the west side of Frith Wood, about 270m from the centre 

of the wood. It connects the Class 4 Road (number 41324) at its southern end, 



 
 

which can be found at point A on the 1:1250 map found at appendix 1B, which 
heads in a north easterly direction to where it joins the Public footpath MCH13. 
Photos of the path can be found in appendix 1C. 

 
7.4 It provides access to the Recreation Ground located on the southern side of the 

Class 4 road, as well as providing access to the public footpaths that run through 
Frith Wood and surrounding residential roads. 
 

7.5 The status of the path was first brought into question in 2018, when the parish 
council identified the path as requiring improvements to the surface and clearing the 
overgrown vegetation, to make it much easier for users to walk along it.  
 

7.6 When looking at ownership of the land they ascertained that the whole path is 
unregistered with HM Land Registry. However, local enquiries revealed that the 
northern two thirds of the path (section B to C on the plan marked 1B) are part of 
Frith Wood House, which belongs to Mr John Wade. Mr Wade gave his permission 
for the Parish council to carry out improvement works over his land, which included 
scrub clearance and resurfacing the path with loose stone that same year. 
 

7.7 Following the completion of the improvement works, Peter Oakley from the Parish 
council contacted the Modification Orders Team at GCC in April 2018, to confirm 
that the path was not currently recorded on the Definitive Map and to enquire about 
making a Definitive Map Modification Order (DMMO) application. Mr Oakley 
confirmed that the claimed route was often used by walkers, and the Parish council 
wished to submit a DMMO application, which would be supported by user evidence. 
 

7.8 In a letter dated 17th November 2018, the completed application Form 1 with map, 
and Form 3 were submitted to GCC. Notice had been served on Mr Wade at Frith 
Wood House, and it was confirmed that a notice had been impersonally served by 
affixing the same to a fence on the southern, unregistered section of the path.  
 

7.9 Also enclosed with this letter were copies of four maps, three are copies of 
Ordnance Survey (OS) maps dated 1885, 1902, and 1922. These OS maps show 
the claimed route denoted by double pecked lines, some with the annotation of ‘FP’. 
 

7.10 The last map (also dated 1922), has the note “Print of photograph of map in 
possession of Chalford Parish Council dated 1922, with additions and path 
numbering, probably made before 1975”. Although not certain in this case,  it was 
common in the past  for parish council’s to make a copy of the Parish Submission 
maps, when they were first asked to record PROW at the beginning of the Definitive 
Map process. The year 1922 refers to the date of the Ordnance Survey base map, 
and the coloured markings and numberings bear a similar resemblance to that of 
the Parish Submission Maps. It appears that amendments have been made to the 
map, as some path numbers have been written on star shaped stickers in some 
places. This could be a copy of the submission map that the parish council were 
asked to originally prepare, which they’ve added to since. 

 
7.11 The parish council’s enquiries, led to the partial landowner, Mr Wade, visiting Shire 

Hall to see the Definitive Map on the 8th May 2018. Conversations between Mr 
Wade and the Case Officer, confirmed that Mr Wade has always believed the route 
to be a public footpath, and had maintained it as such over the years. He confirmed 
that only once has he stopped someone along that route, and that was because 
they were on a motorbike.  He confirmed that no other users have ever been 
challenged or stopped. 
 



 
 

 
8. DESCRIPTION OF CLAIMED PATH 

 
8.1 The location of the claimed route can be found on a 1:10,000 plan (appendix 1A), 

with a larger scale plan of the path shown on appendix 1B at a scale of 1:1250. 
 

8.2 The claimed route is shown marked by a red bold broken line, between points A and 
C on the plan marked 1B. The claimed footpath starts at the Class 4 road to the 
South (41234) at OSGR SO884032, and heads in a generally north-easterly 
direction for approximately 121m to where it connects to the existing public footpath 
MCH13 at OSGR SO885033, marked as point C on appendix 1B. 

 
8.3 At the southern end of the claimed route, is the Parish recreation ground which is 

registered on the Village Green register (VG130, held at Gloucestershire Archives, 
Alvin Street). The recreation ground is located on the south side of the class 4 road.  
 

8.4 At point A on the plan marked 1B, the claimed route starts at a stone pinch point that 
leads from the verge of the Class 4 road. This is built into the boundary wall, and is 
of unknown age. This pinch point allows walkers to pass through in single file, but 
not users with prams or wheelchairs. 
 

8.5 This pinch point is the narrowest point of the claimed route at point A, measuring 
0.48m, the rest of the path between points A and B has a continuous boundary to 
boundary width of 2m. 
 

8.6 Users with wheelchairs and prams can use a wider, alternative access onto the 
claimed route, as it is joined by a Class 6 pathway. This class 6 pathway (number 
61180) is accessed via the Class 4 road, Velhurst Drive (road number 45815) to the 
East, this is shown by blue bold broken line and can be found at point B on the plan 
marked 1B, approximately 39m north east from the point marked A on the same 
plan.  

 
8.7 The first section of the path between Points A and B is bounded by a wooden 

garden fence to the east, and a tall stone wall to the west. Beyond the Class 6 
pathway junction at Point B, the high stone wall continues on the western side until 
the sub station, where it changes to a low stone wall with hedges. The eastern 
boundary consists of a tall hedge between points B and C, maintained by the owner 
of Frith Wood House. 
 

8.8 At the northern end, the claimed route connects to the Public footpath MCH13 at 
Point C. It comprises a tarmac surface which provides access to other houses on 
the estate or to Frith Wood to the east. 

 
 
9. DOCUMENTARY EVIDENCE 

 
9.1 Under Section 32 of the Highways Act 1980, it is stated:- 

“A court or other tribunal, before determining whether a way has or has not 
been dedicated as a highway, or the date on which such dedication, if any, 
took place, shall take into consideration any map, plan or history of the 
locality or other relevant document which is tendered in evidence, and shall 
give such weight thereto as the court or tribunal considers justified by the 
circumstances, including the antiquity of the tendered document, the status 
of the person by whom and the purpose for which it was made or compiled, 
and the custody in which it has been kept and from which it is produced” 



 
 

Therefore I have investigated all other available documents that are linked to 
this path and have considered their merit.  The County Archivist assisted me 
with this. 
 

9.2 THE ARCHVIST REPORT: 
 

9.3 The County Archivist examined sources in the Gloucestershire County Record 
Office to see if the path was marked in any way and identified other sources which 
might be useful in establishing the status of any right of way along this route.  These 
sources have then been checked and added to by the Asset Data Officer, with the 
most relevant sections of the Archivist Report, which refer to the claimed route, 
included in this report. The Archivist’s Report along with the numbered images 
referred to by the Archivist can be read in full at appendix 1D. 
 

9.4 The key sections of the Archivist report are included below: 

 
a. Inclosure award, 1869 (Q/RI/22) 

Claimed route shown, marked by a single pecked line, and described 
as Public Footway (Image 7 is from a copy produced by Bisley with 
Lypiatt Parish council in 1978) 

 
 

b. County Surveyor: papers relating to survey of footpaths under 
National Parks and Access to Countryside Act, 1949 (K687). 
K687/1/11 – Draft submission.  The draft submission map shows the 
route as part of MCH 11, and it’s detailed as such in the statement 
(Image 4).  Both map and award make specific mention of the 1869 
Inclosure award. 
K687/3/17 – Provisional map.  Claimed route apparently not included, 
although the section of MCH 11 to its north is 
K687/3/38 – Provisional statement.  Continues to describe MCH 111 as 
if the claimed route is part of it, i.e. as the draft statement (Image 5) 

 
c. Tony Drake archive (Rambler’s Association) (D12676) 

D12676/2/2/12 – Chalford file (including Bussage).  Not specifically 
relevant. However, another section of MCH11 is included in documents 
concerning routes at the Manor House, Bussage.  These documents 
include a map in which routes in the area are coloured purple, and this 
includes the northern section of the claimed route, also coloured purple 
(Image 6 shows this indistinctly) 

 
d. The Archivist’s comments or recommendation: 

The evidence of the inclosure award would appear conclusive, and its 
definition of the route will still be in force unless its provisions have 
subsequently been revised.  This seems to be backed up by the 
definitive map process, where the original statement and submission 
and the provisional statement all suggest that the route should have 
been included in the process.  The implication is that it wasn’t included 
in the provisional map in error, and this wasn’t subsequently spotted at 
the definitive stage.  Thus the key documentary evidence [checked by 
the County Archivist] supports the claim. 

 



 
 

9.5 Following on from the comments and observation made by the County Archivist, the 
Case Officer has checked the main documentary evidence supporting (or against, if 
such evidence exists) this application. The importance of these documents is 
explained below:  
 

9.6 THE INCLOSURE AWARD 
 
9.7 Firstly, the key document for this application, is the Bisley Inclosure Award dated 

1869 (appendix 1E), which included Chalford in this Parish at the time.  The 
significance of Inclosure Awards arise from their value as legal documents giving 
effect to the creation or extinguishment of public highways, depending on the 
powers given to the Inclosure Commissioners.  Because the process was 
authorised by Acts of Parliament and followed a statutory process including rights of 
complaint by the public, any road or other highway set out at inclosure is highly 
conclusive evidence of highway status.  
 

9.8 The 1869 Inclosure Award provided for the “Inclosure of Nashend Common or 
Bisley Common Oakridge Common including Bourn’s Green Nottingham Scrubs 
Aston Scrubs Dunkile Hill and all outlying pieces of common or waste situate in the 
Parish of Bisley in the County of Gloucester has been duly authorised under the 
provisions of the Acts for the Inclosure exchange and improvement of land”. The 
Award makes reference to ‘Acts’ (plural).  We cannot refer to the provision set out in 
the Private Act pertaining specifically to Chalford because we have been unable to 
locate it.  We can however consider the Inclosure (Consolidation) Act, “an Act for 
consolidating in one Act certain provisions usually inserted in Acts of Inclosure, and 
for facilitating the Mode of proving the several Facts usually required on the passing 
of such Acts”, passed by Parliament in 1801. In effect, this Act provided a common 
framework and standard conditions for subsequent Inclosures, one of which, it 
would not be unreasonable to suggest way the Inclosure subject to this report. 
Those general powers provided for the appointment of commissioners, the survey 
and drawing up of an Award and the setting out of public carriage roads and 
highways to facilitate the inclosure of land and further provided for a process of 
appeal to the General Quarter Sessions of the Peace for any disputes which arose 
through this process. 
 

9.9 Section VIII of the 1801 Act provided for “the setting out of publick Carriage Roads 
and Highways” and section X permitted commissioners “to set out and appoint such 
Private Roads, Bridleways and Footways”.  “The Court of Appeal (Andrews v 
SSEFRA 2015) held that section X of the 1801 Act does empower commissioners to 
create public bridleways, as opposed to only private bridleways. The Court found that 
there were many examples of inconsistency of language in the 1801 Act and that a 
“purposive interpretation” should be adopted, i.e., one which reflects the intention of 
Parliament”. [Source: (Legal Judgements and Reports: Case Summaries - Public 
Rights of Way & Commons/ Village Greens), ‘whatdotheyknow.com’ Version 7, 21 
February 2017].  
 

9.10 Section VIII of the 1801 Act also set out the appeals process; “…Meeting to be held 
by the said Commissioner or Commissioners, at some convenient Place, in or near to 
the Parish or Township within which the said Inclosure is to be made, and not sooner 
than three Weeks from the Date and Publication of such Notice, at which Meeting it 
shall and may be lawful for any Person who may be injured or aggrieved by the 
setting out of such roads to attend; and if any such Person shall object to the setting 
out of the same, then such Commissioner or Commissioners, together with any 
Justice or Justices of the Peace, acting in and for the Division of the County in which 



 
 

such Inclosure shall be made, and not being interested in the same, who may attend 
such Meeting, shall hear and determine such Objection” 

 
9.11 This 1869 Inclosure Award was written by the Land Surveyor “John Bravender of 

Cirencester in the County of Gloucester” who set out the claimed route as part of a 
public footway in this Inclosure as having a “width of 5 feet numbered LII on the said 
map commencing at the said point a on the said map and extending in a south 
westerly direction across Bisley Common to and terminating at a point marked b on 
the said map adjoining an old inclosure belonging to Isaac Whiting at Browns Hill”. 
The Highways set out by the Surveyor were also shown on maps accompanying the 
Award, the location of this footway labelled ‘LII’ can be found on appendix 1E, 
whereby the start of the footway is labelled ‘a’ where it meets the ‘Rustcombe & 
Toadsmoor Road’ to the North, and extends south west along a single dashed line. 
The footway is labelled with ‘Public Footway’ in 2 locations, and passes through 
field parcels numbered 81, 41, 37 and 19 to where it terminates at the point marked 
‘b’ to the south where the landowners name ’Isaac Whiting’ is also labelled. The 
claimed route in this application is the section shown between the field parcels 
numbers 41 and 57, where the label ‘Public footway’ is separated across two fields. 
The position of this footway on a modern OS map can be found at appendix 1F for 
reference. 

 
9.12 No evidence has been found to suggest that this footway across the claimed route 

section was subsequently extinguished or diverted.   
 

9.13 This public footway was legally set out in the 1869 Award which although executed 
under a private act of parliament which is missing, was also made subject to the 
general provisions of the 1801 Act which we have seen granted commissioners the 
power to set out highways and made the process subject to public scrutiny and an 
appeals process. As such it would not be unreasonable to conclude that this award 
provides strong evidence to show that this route was dedicated as a public footway.  
 

9.14 THE DEFINITIVE MAP AND STATEMENT ANOMALY 
 

9.15 The Definitive Map and Statement are the two documents which form the Legal 
Record of Public rights of Way. We use them to record the position and status of 
Rights of Way, and can be amended by Legal Order, either through this DMMO 
process or Public Path Order. The Map shows the each route plotted out on a Map, 
and the Statement describes the status, the start and end points, the parcel 
numbers on the 1920’s OS Map that the PROW passes through and lists any 
further particulars of note in a table. In most cases these two documents correlate 
with each other, but there are occasions where anomalies arise between the two. 
This could misinterpretation of a Legal Order prior to the Definitive map, a spelling 
mistake or simple human error, especially when you consider the scale of the 
project of creating these documents for the whole County. 
 

9.16 This application appears to be one such occasion where there is an anomaly 
between the two records. It is useful to evaluate the documents that led to the 
Definitive Map and Statements creation, as they were formed through a thorough 
legal process and can be used as part of this evidential process where there are 
anomalies between the two legal records. 
 

9.17 S27(1) of the National Parks & Access to the Countryside Act 1949, required County 
Councils to “carry out a survey of all lands in their area over which a right of way…is 
alleged to subsist” and then “prepare a Draft Map of their area, showing 
thereon…‘footpaths’, ‘bridleways’ and ‘roads used as public paths (a highway, other 



 
 

than a public path, used by the public mainly for the purposes for which footpaths 
and bridleways are so used)”. There was no requirement to record public vehicular 
highways. The process consisted of the following stages; the initial survey carried out 
by parish councils, referred to as the Original or Parish Submission, the Draft Map, 
the Provisional Map, and finally, the Definitive Map and Statement (Gloucestershire’s 
relevant date was 1953) which is conclusive evidence of what it shows, but is without 
prejudice to what is not shown. 
 

9.18 Gloucestershire County Council initially provided parish councils with Ordnance 
Survey 6”:1 mile, 1924 edition maps to enable them to survey and record their local 
public path networks.  The Parish councils were asked to mark both historical paths, 
those recorded on documents such as the Inclosure Awards or Tithe maps, and 
those that were currently in use. As noted previously, the returned documents are 
referred to as ‘Original Submissions’. Sometimes additional surveys were carried 
out by the Ramblers Association.  The surveys, once completed were sent to the 
Divisional Surveyor’s Office at the County Council who would examine the returned 
maps, making queries and seeking clarification where necessary before publishing 
the Draft Map. 
 

9.19 These Parish Submission documents, along with the later stages of the Draft Map 
and Provisional Map and Statement are evidentially important because the process 
was executed under a statutory provision and was in the public domain, being made 
subject to public scrutiny and an appeals process. 
 

9.20 As a part of the legal process which created the Definitive Map and Statement that 
we use today, they can, in some circumstances help us understand anomalies 
between the two final legal records. 
 

9.21 PARISH SUBMISSION MAP AND STATEMENT 
 

9.22 Starting with the Parish Submission Map, copies of which can be seen in appendix 
1G (the original submission map and statement can be found at Gloucestershire 
Archives (GA), ref: K687/1/11), the claimed route is marked with a green coloured 
pencil with two lead pencil labels. The key at the bottom of this map denotes routes 
marked in green pencil as routes that are ‘Rights of Way and Minor Footpaths’. The 
first lead pencil annotation reads ‘1869 Award’ along the length of the claimed route, 
the other, labels this path as number ‘11’. The numbering for number 11 continues 
north with a similar 1869 Award label further up.  

 
9.23 The claimed route is marked in the same manner as other footpaths in the area, all 

with green pencil, such as the footpaths 13, 10 and 14, which are still recorded in 
similar positons today on the Definitive Map (although parts of these paths have 
been subject to subsequent Diversions). 
 

9.24 When we look at the Statement (appendix 1H) submitted by the Parish, we can see 
the handwritten lead pencil entries for the Public Rights of Way. The entry for 
Footpath MCH11, as indicated on the Map, shows that the path started at the 
Parish boundary border at MBL18, travels in a south westerly direction until it joins 
the ‘41324’ road to a location south west of Frith Wood Cottage. Frith Wood Cottage 
was latterly split in two, forming Frith Wood House and Frith Wood Cottage, but at 
the time of the Parish Submission, it was one property. The Statement also 
describes the OS field numbers that MCH11 passes through, listing both 173 and 
232 which corresponds with the parcel numbers for the claimed route, and includes 
the acknowledgement that it was ‘shown on 1869 Award’. 
 



 
 

9.25 From the Parish Submission Map and Statement it can be seen that the Parish 
council initially intended for the claimed route to be included on the Definitive Map 
as a part of the public footpath MCH11. 
 

9.26 DRAFT MAP 
 

9.27 The Draft Maps (appendix 1I) are held at the County Council’s Shire Hall Office in 
Westgate Street, Gloucester, using the same scale as the Definitive Maps (scale 
1:10,560) and use clear, coloured markings to show the different categories of 
PROW, public footpaths are shown by purple coloured lines. 
 

9.28 Gloucestershire County Council sometimes produced Modified Draft Maps as well 
as the Draft Maps that they were required to make. These Modified Maps were 
amended to show the changes made following Inquiries or Legal Orders to divert or 
stop up rights. 
 

9.29 There are many markings on these maps, as they were often updated with effects 
of changes to the PROW, and examples of these can be seen in the surrounding 
area. However, both the Draft (appendix 1I) and Modified Draft (appendix 1Maps 
include the claimed route as coloured purple, and included as part of MCH11.  

 
9.30 PROVISIONAL MAP AND STATEMENT 

 
9.31 When looking at the next stage in this legal process, the Provisional Map and 

Statement. It appears that this is where the anomaly first occurs. The Provisional 
Map for the Rural District of Stroud (GA ref: K687/3/17) is made up of two different 
types of maps; the main maps are in a similar format as we see in the Definitive 
Map, a 1:10560 scale, with Rights of Way marked by different bold dashed lines 
depending on their status. Between some (not all) map pages, there are also ‘insert 
maps’, where certain areas are shown in a larger scale with more detail. The 
location of the claimed route is one such example where there is also an ‘insert 
map’. 
 

9.32 The Provisional Map (appendix 1K) shows the area encased in a blue outlined box, 
with a note on the side of the Map page saying “See 1/2500 inserts of these areas”. 
It also shows Rights of Way marked within the blue box on this main Map page, and 
includes the Footpath markings of bold black broken lines and numbered labels for 
nearby footpath numbers such as 13 and 14. However, the route shown for MCH11, 
ends at it’s junction with 13 immediately west of Frith Wood House, it does not 
extend south along the claimed route to join the 41324 road. 
 

9.33 Whereas, when we look at the insert 1:1250 map (appendix 1L), it shows the area 
in greater detail. It also uses different Rights of Way markings, as footpaths are 
shown with continuous purple coloured lines, rather than the black bold markings as 
seen on the main maps. The claimed route is shown marked by a purple coloured 
line, in the same manner as the other footpaths on this small map. There is no 
number immediately next to the claimed route section, however, the section to the 
north is marked 11, and appears to be a continuation of the claimed route beyond 
the junction with footpath MCH13. 
 

9.34 As the path is not shown as a footpath on the main map page showing the Parish of 
Chalford, but was included on the insert page which shows the area in question in 
closer detail, the next document to check is the accompanying Provisional 
Statement (appendix 1M; GA ref: K687/3/38). Here, the claimed route is also 
described as being a part of the Public footpath MCH11. It is described as starting 



 
 

from MBL18 at the northern end, passing through parcel numbers 58, 55, 173, 232 
before joining the Class 4 road (rd. no. 41324) south west of Frith Wood Cottage. In 
the same way that that parish Submission Statement describe the location and 
direction of MCH11, with the same note added in the final column ‘shown on 1869 
Award’. 

 
9.35 DEFINITIVE MAP AND STATEMENT 
 
9.36 The anomaly identified between the Provisional Maps and Statement, appear to 

have been transferred to the Definitive Map and Statement, which also shows an 
anomaly between the two sets of records.  However, there are no insert maps for 
this area in the Definitive Map. 

 
9.37 Footpaths on the Definitive Map (appendix 1N) are shown by bold broken black 

lines, the claimed route is not shown by any form of annotation that would indicate it 
held PROW status. As shown on the main Provisional Map, the position of MCH11 
terminates at it’s junction with MCH13, immediately north of the claimed route. 
 

9.38 Whereas, the description in the Definitive Statement (appendix 1O) does describe 
Public footpath MCH11 as extending south beyond MCH13 to include the claimed 
route in its length. It lists the location south west of Frith Wood House, the same 
parcel numbers as previous versions of the Statement, as well as referring to the 
footpaths inclusion in the 1869 Inclosure Award in the particulars section of the 
Statement. 
 

9.39 The Definitive Map takes precedence over the Definitive Statement as found in the 
R (Norfolk CC) v Secretary for Environment, Food and Rural Affairs (2005) case 
that in the event of a discrepancy between the route of a Public Right of Way shown 
on the Definitive Map, that until such time that the map was modified following a 
review, it was the map that provided conclusive evidence. However, in the event of 
a review, the matter will be determined on the available evidence, and neither the 
Map nor the Statement holds a higher precedence in that situation. 
 

9.40 This case law shows that the Definitive Map is conclusive in excluding the claimed 
route from MCH11, despite the contents of the Statement, resulting in the anomaly 
between the two records. 
 

9.41 The Definitive Map and Statement for the Rural District of Stroud have been subject 
to changes since its relevant date of 1st May 1953, through Modification Order or 
Public Path Order. The Public Rights of Way in this area have been subject to 
various Diversions due to various housing developments since 1953.  These have 
changed the position of other nearby Public footpaths, including the route of 
MCH11, which the Definitive Statement describes as including the claimed route, 
but none of the Orders in GCC’s records, impact the claimed route. The claimed 
route has not been subject to a Legal Order, which may have explained it’s 
exclusion from the Definitive Map.  
 

9.42 The records suggest that the path subject to this application was initially claimed as 
a public footpath and there are no documents to show that a decision was 
subsequently taken to omit or remove it.  As such we could suggest that the 
omission of this path from the definitive map was due to a drafting error.  These 
documents are evidentially important because this process, like the Inclosure, was 
also executed under a statutory provision and was in the public domain, being made 
subject to public scrutiny and an appeals process. 

 



 
 

9.43 TONY DRAKE ARCHIVE (RAMBLER’S ASSOCIATION)  
 

9.44 The County Archivist drew attention to one of the documents included in Tony 
Drake’s archived files (GA ref: D12676/2/2/12), which included a map (appendix 
1D, image 7) showing the claimed route coloured purple but which holds no legal 
status or reason for its inclusion in the file. Although it does suggest that the 
prominent walking group believed the claimed path to be a footpath. And the section 
on MCH11 refers to Manor Farm, some 874m north east of the claimed route. This 
file does not appear to have any further relevance to this application. 

 
9.45 DOCUMENTARY EVIDENCE CONCLUSIONS;- 

 
9.46 With the Norfolk (2005) case in mind, the Definitive Map is conclusive in showing 

the position of PROW, but as this application has brought the rights into question 
along this claimed route. The available evidence outlined above must be considered 
when deciding whether historic public rights are believed to exist along the route 
marked A to C on the plan 1B.  

 
9.47 The evaluation of the legal process which led to the creation of the Definitive Map 

and Statement, show that the claimed route was initially included on the Parish 
Submission, the Draft Map and the insert map included in the Provisional Map. The 
Statements accompanying these records repeatedly describe the road number to 
the south of the claimed route, the relevant parcel numbers and refer to the 1869 
Award. 
 

9.48 The anomaly first appears on the Provisional Map.  It could be suggested that the 
exclusion of the claimed route from the Provisional Map, considering its inclusion in 
the other earlier records was an act of human error, which is also absent from the 
Definitive Map, and still included in the Definitive Statement. 

 
9.49 The documentary evidence when considered as a whole, suggests that the claimed 

route should have been recorded on the Definitive Map and Statement. As the route 
is shown on the Parish Submission documents, it is also identified as having been 
included in the 1869 Inclosure Award on the Submission Statement but was only 
partly shown on the Provisional Maps. 

 
9.50 The Inclosure Award is a very important legal document, with the conveyancer 

given the power to set out new highways, it is conclusive in showing that highway 
rights on foot were set out in this 1869 Award for Bisley. The Footpath marked LII 
as described in the Award and shown on the Map extended from points a to b and 
included the claimed route. Other routes described in the Award and Map, were set 
out as Public footpaths on the Definitive Map (although parts have been subject to 
subsequent diversions). Further checks at Gloucestershire Archives have also been 
carried out by the Case Officer, and could find no evidence to suggest that the 
footway set out in the 1869 Award has been stopped up by subsequent Quarter 
Session Orders. 
 

9.51 The Case Officer believes that the strength of this Inclosure Award is evidence 
alone that the claimed route holds footpath status as set out in 1869, further 
supported by Maps and Statements described above. 

 
9.52 It could be argued that based on the documentary evidence alone, as set out 

above, that there is sufficient evidence, to establish that public rights on foot exist 
over the route.   However, User Evidence has also been provided by the applicant, 
which is assessed and considered in section 11.  



 
 

10. CONSULTATIONS 
 

10.1 Consultation letters were first sent on the 13th March 2020, but due to the changing 
situation and restrictions imposed as a result of the Coronavirus pandemic, this 
consultation was halted. We repeated the consultation on the 3rd September 2020, 
as many of the pandemic restrictions had been lifted, in order to give each consultee 
the opportunity to respond in full. 
 

10.2 Letters were sent to County Councillor Rachel Smith, Stroud District Council and the 
one registered Landowner, Mr John Wade of Frith Wood House, Bussage. User 
groups were also consulted, including the local Ramblers Association representative 
Bob Frewin, the Open Spaces representative Gerry Stewart, along with 
representatives of Cycling UK, the British Horse Society, the Cheltenham and County 
Cycling Club and Sustrans. 
 

10.3 The Parish council are usually included in these consultations, but were not on this 
occasion as they are the applicant. They were however, informed when each set of 
the consultation letters had been sent out to the other statutory consultees. 
 

10.4 Richard Hanman, Principle Estates Surveyor for Stroud District Council responded on 
17th March 2020 with “I’ve looked at this and canvased views from colleagues, the 
upshot of which is that SDC has no objections to, nor comments upon the application. 
You may therefore take this as SDC’s formal response”. After the second consultation 
letter, Mr Hanman confirmed that Stroud District’s Council remained the same on the 
4th September 2020. 
 

10.5 Gerry Stewart first responded on behalf of the Open Spaces Society on the 6th April 
2020 with “I support the application but ask that, if not already, the full width of the 
path/track between boundaries is included in the order”. During the 2nd consultation, a 
second comment was made on the 6th September 2020, “On behalf of the Open 
Spaces Society I make no comment regarding the application at this stage but ask 
that you inform me if you receive objections to an Order please?” 
 

10.6 The registered landowner for the northern section of the claimed route, Mr Wade, 
returned the Landowner Evidence Statement (LES), which was included in his 
consultation letter. The completed LES along with the provided photocopies of 
documents Mr Wade thought may be useful to the application can be found in 
appendices 1Pa-e.   
 

10.7 The photocopied documents provided by Mr Wade are comprised of 4 photocopied 
documents, the first (appendix 1Pb) includes an extract of the conveyance document 
describing a “right to pass and repass over and along the strip of land thirty feet in 
width along the western boundary of that property hereby conveyed coloured green 
on the said plan between the points marked “x” and “y” thereon with or without 
vehicles at all times for all purposes”. There is no date on this document, as only this 
extract has been provided; however, Mr Wade has disclosed during a visit to Shire 
Hall on the 8th May 2018 where he checked the Definitive Map and talked with the 
Case Officer, and again during a phone conversation on the 8th September 2020, that 
his mother and aunt originally bought the property in 1964. This extract is 
accompanied by a map (appendix 1Pc) showing the extent of the property edged in 
red, and shows the green markings with “x” and “y” labels described above. These 
two documents have led the property owner to believe that the path already held 
public footpath status, and the discussion with the owner in Shire hall in May 2018 
also revealed that he had maintained the hedge that separates the path from his 
private garden. 



 
 

10.8 The third document (appendix 1Pd) is a map showing the position of electricity 
cables beneath the paths surface, and does not provide additional evidence of public 
rights to use the path. 
 

10.9 Finally, a copy of some pages from an Inspectors Inquiry Statement of Case for a 
1973 Diversion Order under the Town and Country Planning Act 1971. This Order 
was in relation to the Public footpaths MCH 9, 5, 11 and 14 in Eastcombe. The 
position of these path numbers can be seen on the Definitive Map extract in 
appendix 1Pe. 

 
10.10 The title page of the Inquiry, along with pages 3,7,9,11,13 and 14 along with the 

County Solicitor’s cover letter and Site plan are included in this document. We have 
not been provided the rest of the documents, nor is there a copy of the Made or 
Confirmed legal Order. 
 

10.11 From these pages we can understand that the location affected by this Order is the 
village of Bussage within the Parish of Chalford. The site is described as being 
“crossed by the footpaths which are the subject of the Order [and] is situated 
immediately east of Bussage and is part of a larger area – the Manor Farm site – 
covered by outlining planning permission for residential development which lies to the 
east of Bussage and south of Eastcombe”. The location of manor farm can be seen 
on plan 1F, at the northern end of MCH11. 
 

10.12 This appears to be the only record of a 1973 Order, no copy of an Order of this date, 
or for the affected footpath numbers can be found in GCC files, nor is there a Legal 
change noted on the Definitive Map overlay. Both GCC’s internal records and 
Gloucestershire Archives catalogues have been searched, and no reference to a 
1973 (or similar date) Diversion in Chalford, for the listed paths has been found. 
Therefore, on the evidence currently available, it does not appear that this Order was 
ever Confirmed. 
 

10.13 Paragraph number 10 on page 3, describes the Public footpath MCH11 as running 
parallel to MCH5 about 300 feet away and reaches the same Bussage to Eastcombe 
road almost on the outskirts of Eastcombe. In the opposite direction there is an 
unregistered footpath which continues the line of MCH11 to the Bussage to Chalford 
Road where it then continues southwards to MCH22”. 
 

10.14 Unfortunately the Site Plan enclosed with the papers does not appear to correspond 
with the maps referred to in the descriptions in the Inquiry statement of case. For 
example on page 3, paragraphs 8 – 10 refer to maps labelled C1, C2 and D1, the 
map attached to this document does not have any labelling of this kind. 
 

10.15 Given that the Definitive Map for this Parish, the Rural District of Stroud has a 
relevant date of 21 February 1974, it could be expected that we should see the effect 
of this Inquiry noted in the Definitive Statement, as can be seen for another footpath 
in this Parish. The Public footpath MCH47, includes the following in the Particulars 
column of the Definitive Statement; “Agreed with Parish council. Not shown as FP on 
Glos. O.S. No. 50, 1924 Ed. Canal towing path. Section of path transferred from 
Minchinhampton as a result of County of Glos. (Parishes in R.D. of Stroud) 
Confirmation Order, 1959”. 
 

10.16 However, no such reference is made in the Particulars column in the Statement for 
MCH11. The Statement for MCH11 refers to both the termination point of the path 
being the class 4 road South West of Frith Wood Cottage, and being shown as a 
Footpath on the 1869 Award. Suggesting that the entire length was supposed to be 



 
 

recorded as MCH11, and also that the Order the enquiry refers to was not Confirmed, 
as it is neither referred to in the Statement, nor can any other record can be found in 
GCC records to suggest that the 1974 Order was Confirmed. And with no copy of the 
Order included in the Inquiry paperwork, we do not know what the full effect of the 
said Order would have been. Therefore this evidence will be disregarded going 
forward. 
 

10.17 In the Landowner Evidence Statement, Mr Wade confirms that he owns the freehold, 
and has been owned by his family since 1964. He explains that he believed it to be a 
Public footpath due to the house ownership records he holds, and acknowledges that 
people have used the path on foot since 1964, and makes no comments on 
challenging any of the user’s evidence provided in support of this application. Only 1 
person’s use has been challenged along the claimed route, as they were on a 
motorbike. 
 

10.18 No other responses were received to the consultation letters. 
 
 
11. USER EVIDENCE  

 
11.1 Section 31(1) of the Highways Act 1980 (“s31HA80”) states that where a way 

over any land, other than a way of such character that use of it by the public 
could not give rise at Common Law to any presumption of dedication, has been 
actually enjoyed by the public ‘as of right’; without force, secrecy or permission 
and without interruption for a full period of 20 years, the way is deemed to have 
been dedicated as a highway unless “there is sufficient evidence that there was 
no intention during that period to dedicate it”. 
 

11.2 Section 31(2) states that the period of 20 years in sub-section (1) is to be 
calculated retrospectively from the date when the right of the public to use the 
way is brought into question through an overt act by the landowner which 
makes it clear to the public that their right is being challenged.   
 

11.3 It is not essential for the paths or ways to have been used for the full period of 20 
years by the same persons; the period may accrue as a result of use by different 
persons for shorter periods (Davis v Whitby (1974)).  Nor does it matter that the use is 
not continuous in the sense that it may not have occurred every day.   

 
11.4 No action was taken to question or challenge the public’s use of the path.  In such 

cases, Section 69 of the Natural Environment and Rural Communities Act 2006 
(NERC) provides that the date of the DMMO application can be used in accordance 
with paragraph 1 of Schedule 14 to the Wildlife & Countryside Act 1981.  For this 
report the user evidence will be assessed over the 20 year period 1998-2018 leading 
up to the application.     

 
11.5 The DMMO application was submitted with 22 supporting User Evidence Statements 

completed by 22 individuals. A summary of this evidence is at appendix 1Q. 
 
11.6 The first point to consider is whether those providing the user evidence can be 

considered as "the public". S31HA80 requires that use must be ‘by the public’.  Ross 
Crail, Barrister ‘Rights of Way Law Review’ wrote “User must have been by the 
public. That does not mean that users … .must come from all over the country; in the 
nature of things, they will usually be drawn from the local community, especially in the 
case of a claimed footpath or bridleway.  But they must represent a wider cross-



 
 

section of the public than just the owners or occupiers of nearby properties and their 
visitors – the postman, the dustcart, and so forth”.  

11.7 One user’s evidence (number 5), acknowledges a private right to use the path for 
“access to the rear of our property for maintenance of fence/wall & shrubs”. This 
demonstrates a private right of access rather than public, and is therefore discounted. 
 

11.8 For a claim to give rise to a presumption of dedication, user must be without force, 
secrecy or permission. Use that complies with these three requirements is termed 
user ‘as of right’.  The House of Lords in R v Oxfordshire County Council, ex parte 
Sunningwell Parish council [2000] 1 AC 335 reasserted an ancient principle namely, 
that if sufficient people carry on an activity openly and for long enough without anyone 
trying to stop them, it is right and proper that the activity should be treated by the law 
as having a lawful origin. The House of Lords held that it was only necessary to prove 
that they have made use of the paths without resort to force, secrecy and as if they 
had a right to do so – that is, without having been granted any licence/ permission by 
the landowner.    
 

11.9  There is no evidence of use by secrecy or force and with regard to use by permission 
or licence, when considering the remaining 21 UES’s, none of the individuals 
indicated by their responses that their use was by force, secrecy or permission and 
therefore their use would be considered to be ‘as of right’.  When considering the 
statutory period, all 21 members of the public used the path for part or all of the 
qualifying period between 1998 and 2018 on foot and of those, 19 claimed use of this 
path across the whole 20 years.   
 

11.10 A further requirement for a claim of presumed dedication is that the path has definite 
start and end highway termination points or connects with a place of popular resort. 
Public use cannot give rise to a presumption of dedication if it does not. The route, as 
described and marked on the maps accompanying the PPEFs, is consistent in their 
depiction of the claimed route, and matches the route marked on the map 
accompanying Application Form 1 completed by the applicant. The path starts at 
MCH13 and ends at the Class 4 Road (41324), with the recreation ground across this 
road which also includes Public footpath MCH22.   

 
11.11 The earliest use of the route is in 1931 by user number 8, although this same date is 

also noted as the year of the user’s birth. Whilst it is quite probable that family walks 
were taken in that area, we haven’t been provided with an exact date that this user 
distinctly recalls using that path themselves for the first time. For this reason the 
earliest date is not the strongest evidence on its own, and there is a chance that it’s 
later than 1931, when the user was old enough to walk that way. 
 

11.12 The next earliest date of use is 1976, provided by Mr and Mrs Oakley, Users 19 and 
20. Mr Oakley is also the applicant on behalf of the Parish council who submitted this 
application. 

 
11.13 No evidence has been provided that use of the claimed paths has been challenged in 

any way or of a lack of intention to dedicate prior to 2018. The one known partial 
landowner believes the claimed route to be a Public footpath, and has only ever 
challenged one person on a motorbike (see paragraph 10.17).  
 
 

12. CONCLUSIONS 
 
12.1 Section 53(3) (c) (i) of the Wildlife and Countryside Act 1981 relates to the discovery 

by the Authority of evidence that shows that a right of way that is not shown on the 



 
 

map and statement subsists, or is reasonably alleged to subsist, over land in the area 
to which the map relates. 
 

12.2 Paragraph 12 of Annex B of the Department of Environment Circular 2/93 states that 
before making an order the surveying authority must be satisfied that the evidence 
discovered by the Council, when considered with all other relevant evidence 
available, shows that, on the balance of probabilities, the Definitive Map and 
Statement require modification because a right of way which is not shown on the map 
and statement subsists, or is reasonably alleged to subsist.  The relevant tests are 
now set out in section 4.4 of the Defra Rights of Way Circular 1/2009, version 2 
(October 2009).  

 
12.3 The documentary evidence considered for this application suggests that the claimed 

path remains a public footpath in the 1869 Bisley Inclosure Award. There is no 
evidence to suggest that there has been a subsequent Order to stop up or divert the 
claimed route section of this path. Further, the documents associated with the 
creation of the Definitive Map and Statement, suggest that the claimed route was 
originally claimed as a public footpath. The claimed route appears to have been 
subject to a drafting error at a later stage in the process. 
 

12.4 Both processes; Inclosure and the Definitive Map, being executed under an Act of 
Parliament and both being subject to public scrutiny and appeal, carry such evidential 
weight that alone, are sufficient to suggest that the claimed route was dedicated as a 
public footpath and should now be protected by being added to the Definitive Map. 

 
12.5 However, analysis of the 21 accepted User Evidence Statements indicate that this 

path was used ‘as of right’ without interruption or challenge for part or all of the 20 
year qualifying period 1998 – 2018 on foot, and of those, 19 used the claimed path 
over the whole period.  No evidence over this period has been submitted to indicate a 
lack of intention to dedicate the paths.   
 

12.6 On the balance of probability therefore, the documentary and user evidence is 
considered sufficient to show that the claimed path marked A-C on the plan in 
appendix 1B, has been shown to subsist, as it is submitted that this path must now 
be protected by being recognised on the Definitive Map. 
 
 

13. RECCOMENDATION 
 

13.1 Thus the recommendation is as follows: 
 

13.2 That an order be made to add a length of public footpath to the Definitive Map of 
Public Rights of Way between points A-C, with a width of 5 feet as recorded in the 
Bisley Inclosure Award 1864. 

 
   

 
  



 
 

14. APPENDICES: 
 
 1A 1:10,000 Location map 
 1B 1:2,500 Location map 
 1C Photos of Claimed route 
 1D  Archivist Report and images (1-7) 
  1E Inclosure Map 
 1F Extent of Inclosure Footpath on 1:7500 map 
 1G Parish Submission Map 
 1H Parish Submission Statement 
 1I Draft Map 
 1J Modified Draft Map 
 1K Provisional Map 

1L Provisional Inset Map 
1M Provisional Statement 
1N Definitive Map 
1O Definitive Statement 
1Pa-e Landowner Evidence Statement and provided documents 
1Q Summary of User Evidence 


